CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (June 2024) DATE: June 17,2024

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 24-13-080

Agency: Department of Social and Health Services, Developmental Disabilities Administration (DDA)

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 24-10-059 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) Chapter 388-823 WAC — Developmental disabilities
administration intake and eligibility determination

Hearing location(s):
Date: Time: Location: (be specific) Comment:

August 6, 2024 10:00 a.m. |Virtually via Teams or Call in Hearings are held virtually, see the DSHS website at
https://www.dshs.wa.gov/sesa/rpau/proposed-rules-and-
public-hearings for the most current information.

Date of intended adoption: Not earlier than August 7, 2024 (Note: This is NOT the effective date)

Submit written comments to: Assistance for persons with disabilities:
Name DSHS Rules Coordinator Contact Shelley Tencza, Rules Consultant
Address PO Box 45850, Olympia WA 98504 Phone 360-664-6036

Email DSHSRPAURulesCoordinator@dshs.wa.gov Fax 360-664-6185

Fax 360-664-6185 TTY 711 Relay Service

Other Email shelley.tencza@dshs.wa.gov
Beginning (date and time) noon on June 20, 2024 Other

By (date and time) 5:00 p.m. on August 6, 2024 By (date) 5:00 p.m. on July 23, 2024

Purpose of the proposal and its anticipated effects, including any changes in existing rules: DDA is amending these
rules to implement Second Substitute House Bill 2008, which directs DDA to remove intelligence quotient (IQ) criteria from
DDA enroliment processes. Additional changes have been made to combine and repeal redundant sections in the chapter,
clarify language, and update intake and eligibility processes.

Reasons supporting proposal: See purpose.

Statutory authority for adoption: RCW 71A.10.020, 71A.16.020, and 74.08.090

Statute being implemented: RCW 71A.10.020, 71A.16.020, and 74.08.090

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: none

Name of proponent: (person or organization)
Type of proponent: [J Private. [J Public. [0 Governmental.
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Name of agency personnel responsible for:

Name Office Location Phone
Drafting Chantelle Diaz PO Box 45310, Olympia, WA 98504-5310 360-790-4732
Implementation William Nichol PO Box 45310, Olympia, WA 98504-5310 360-407-1583
Enforcement William Nichol PO Box 45310, Olympia, WA 98504-5310 360-407-1583
Is a school district fiscal impact statement required under RCW 28A.305.135? O Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:
Name
Address
Phone
Fax
TTY
Email
Other

Is a cost-benefit analysis required under RCW 34.05.3287
] Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name
Address
Phone
Fax
TTY
Email
Other
No: Please explain: Under RCW 34.05.328(5)(b)(vii), a cost-benefit analysis is not required for rules that relate only
to client medial or financial eligibility. Chapter 388-823 WAC establishes medical criteria for determining DDA eligibility.

Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please
check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

[ This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

[ This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(9)
(Correct or clarify language) (() Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4). (Does not affect small businesses).
[ This rule proposal, or portions of the proposal, is exempt under RCW 34.05.328 (5)(b)(vii).
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Explanation of how the above exemption(s) applies to the proposed rule: ...rules of the department of social and health
services relating only to client medical or financial eligibility and rules concerning liability for care of dependents.

(2) Scope of exemptions: Check one.

The rule proposal: Is fully exempt. (Skip section 3.) Exemptions identified above apply to all portions of the rule proposal.
I The rule proposal: Is partially exempt. (Complete section 3.) The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA):

LI The rule proposal: Is not exempt. (Complete section 3.) No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

LI No Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs.

LI Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name
Address
Phone
Fax
TTY
Email
Other

Date: June 11, 2024 Signature:

Title: DSHS Rules Coordinator

Name: Katherine I. Vasquez \z\ b = K f we -
"’u-v ot uL Y ”"?%’
" - y/ ,f’_/
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AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-823-0010 Definitions. The following definitions apply
to this chapter:

( (“ABAS—FF")) "ABAS" means adaptive behavior assessment system( (-
seecond—edition)), which is a comprehensive, norm-referenced assessment
of adaptive behavior and skills of individuals from birth through age
89.

"Adaptive behavior" means age-appropriate behaviors people need
to live and function 1ndependentlv 1n dallv llfe

((" " 7
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"Client" means a person ((with)) who has a developmental disabil-

ity as defined in RCW 71A.10.020 and has been determined eligible for

DDA under chapter 388-823 WAC ( (whe—ds—eurrently—etigible—and—active
with—thedevelopmental—disabitities administration +(BbAYy)) .

"Community first choice" or "CFC" is a medicaid state plan pro-
gram defined in chapter 388-106 WAC.

"o AN + o ralhoan otz PR P A | L B I
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gE—ander—ag +ehEeen
DABS" means diagnostic adaptive behavior scale, which is a com-

prehensive standardized assessment of adaptive behavior for people
ages 4-21.

"DDA" means the developmental disabilities administration, an ad-
ministration within department of social and health services.

"Department" means the department of social and health services.

"Diagnostic report" means a report that documents evidence of a
developmental or intellectual disability.

"Documentation”" means written information that provides support
for certain claims, such as diagnoses, test scores, or residency for
the purpose of establishing DDA ellglblllty
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"DSM-5" means the diagnostic and statistical manual of mental
disorders, fifth edition.

"Eligible" means that DDA has determined that you have a condi-
tion that meets all of the requirements for a developmental disability
as set forth in this chapter.

"ESIT" means early support for infants and toddlers, a program
administered by the department of ((earty—Fearning)) children, youth,
and families under chapter 110-400 WAC.

"Expiration date" means a specific date that your eligibility as
a client of DDA and all services paid by DDA will stop.
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-
~

[ 11 SHS-5040.2



"Functional limitation" means a reduced ability or lack of abili-
ty to perform an action or activity in the manner or within the range
considered to be normal.

"ICAP" means the inventory for client and agency planning. This
is ((a—standardized)) an adaptive behavior assessment of functional
ability. The adaptive behavior section of the ICAP assesses daily liv-

ing skills and the applicant awareness of when to perform these
=T I NP N~ NP L ST SN = £ - 3 3 z

skills. ((Fhe—-geoat—is—to—geta snapsheotof his/her =

wenty—eone—yea¥rs+) )
"Medicaid personal care" or "MPC" is a medicaid state plan pro-
gram as defined in chapter 388-106 WAC.

"Necessary supplemental accommodation" means services designed to
afford people equal access to DDA services as described in chapter
388-472 WAC.

"Necessary supplemental accommodation representative" means an
individual who receives copies of DDA planned action notices (PANs)
and other department correspondence in order to help a client under-
stand the documents and exercise the client's rights. A necessary sup-
plemental accommodation representative 1is identified by a client of
DDA when the client does not have a legal guardian and the client is
requesting or receiving DDA services.

sikidts—+teo—ecomplete a standardintellectual—+tests))

"NSA" means necessary supplemental accommodations, which are
services provided to you if you have a mental, neurological, physical,
or sensory impairment or other problems that prevent you from getting
program benefits in the same way that an unimpaired person would get
them.

"Review" means DDA must determine that ((a—eurrent—eltient—of
PbA)) an enrolled person still meets ((a3+—of)) the requirements for a
developmental disability as set forth in this chapter.

"RHC" means a residential habilitation center operated by the

DDA.

"SIB-R" means the scale of independent behavior-revised which is
an adaptive behavior assessment derived from quality standardization
and norming. It can be administered as a questionnaire or as a care-
fully structured interview, with special materials to aid the inter-
view process.

"SOLA" means a state operated 1living alternative residential
service for adults operated by DDA.

"Termination" means an action taken by DDA that stops your DDA
eligibility and services paid by DDA. If your DDA eligibility is ter-
minated your DDA authorized services will also be terminated. If you
remain eligible for community first choice (CFC) or medicaid personal
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care (MPC) and you are under the age of ((eighteern)) 18 DDA will con-
tinue to authorize this service. If you are ((eighteern)) 18 or older
CFC or MPC services will be authorized by the aging and long-term sup-
port administration.

"VABS" means Vineland adaptive behavior scales, which is an as-
sessment to measure adaptive behavior in children from birth but under
age ((etghteer)) 18 vyears, nine months and in adults with low func-
tioning in four separate domains: Communication, daily living skills,
socialization, and motor skills.
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AMENDATORY SECTION (Amending WSR 15-01-021, filed 12/5/14, effective
1/5/15)

WAC 388-823-0015 How does the state of Washington define devel-
opmental disability? The state of Washington defines developmental
disability in RCW 71A.10.020 ((45))) .

(1) To qualify for DDA you must have a diagnosed condition of in-
tellectual disability, cerebral palsy, epilepsy, autism, or another
neurological or other condition found by DDA to be closely related to
intellectual disability or requiring treatment similar to that re-
quired for individuals with intellectual disability which:

(a) Originates ((prier—*te)) before age ((eighteern)) 18;

(b) Is expected to continue indefinitely; and

(c) Results in substantial limitations.

(2) In addition to the requirements listed in subsection (1) of
this section, you must meet the other requirements contained in this
chapter.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0020 How do I ((become—a—elient—of)) enroll with the
developmental disabilities administration? (1) You ((beeceme—a—elient
ef)) may enroll with the developmental disabilities administration
(DDA) 1if vyou apply for eligibility with DDA and DDA determines that
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you meet all eligibility criteria required to establish a developmen-
tal disability as defined in this chapter.

((r)) (2) You apply to become a client of DDA by ((eadtimg—th
regieonat)) contacting a DDA office ((er—a—Fecal—bPA—-eoffice)) and re-
questing a DDA eligibility packet ((kbe—senrt—te—yeoxr)). You may also

download, complete, and ((primt—the)) return an eligibility packet at
( (Beeprffdshswargovidddtetigibteshimt)) https://www.dshs.wa.gov/dda/
consumers—-and-families/eligibility.

((#2¥)) (3) You must complete and return the required forms,
along with (%)) any supportlng documentatlon that you have ((—=e
A ; 4+
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AMENDATORY SECTION (Amending WSR 18-17-028, filed 8/6/18, effective
9/6/18)

WAC 388-823-0025 Who may apply for a DDA eligibility determina-
tion? (1) You may apply for a DDA eligibility determination ( (ea—yeuwr
owa—Pbehatf)) for yourself.

(2) A person may ((submit—an—appitication)) apply for a DDA eligi-
bility determination on your behalf if the person is:

(a) Delegated to consent to routine medical care for you under
WAC ((388—348—35608)) 110-148-1560;

Your parent if you are under ( (eighteern)) 18;

Your caretaker relative under WAC 182-500-0020;

Your spouse;

Your authorized representative under WAC 182-503-0130; ((e®))

(f) Applying for you because a medical condition prevents you
from applying ((er—yeuvr—ewrn—behalfs)) ; oOr

(g) Someone to whom vyvou or the courts have given permission to
apply on vyour behalf.

(3) If you or your ((Fegax)) authorized representative request
it, DDA will withdraw your eligibility application or terminate vyour
eligibility.

(
(
(
(
(

® 0.0 0O

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0055 Who is responsible for obtaining ((the)) re-
quired documentation ((ﬁeeded—%e—make—my—e&&g&b&%&ty—detefmiﬁatieﬁ))9
(1) You are responsible ((te—provide—atlt—of)) for providing the infor-
mation required ((by—PBBA)) to ((make—adetermination)) determine DDA
eligibility.

(2) If vou provide DDA with a signed consent form and contacts,
DDA will assist in obtalnlnq records

ebtadining—reecordss)) (3 ) Ev1dence requlred to make an ellglblllty de-

termination includes, but is not limited to:

(a) ((

£4+ens)) Evaluations and reports from a school psychologist, a licensed

psychologist, or both;
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(b) Evidence of ((mediecat—diagroses—byaticensed—physieiansy)) a

gqualifyving condition;

(c) ((cegritive)) Clinical and diagnostic tests measuring a per-
son's development and adaptive skills test results and accompanying
reports ((+)) ; and

(d) Mental health records.
((#2¥)) (4) DDA will not pay for ((the—puwrehase—oef)) diagnostic

( (rssessments) ), ((iInteltigenece—qguotient—{Fo)r—+testing)) developmental,
or adaptive skills ((testing)) assessments.

(5) If vou cannot provide DDA with an adaptive assessment comple-
ted in the last 36 months, but yvou otherwise meet DDA eligibility cri-
teria, DDA will offer to administer the ICAP for vou at no cost.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0075 What if I do not have written evidence that my
disability began before my ((eighteenth)) 18th birthday? (1

is no documentation available about your ((earty—developmental—histe

£ 2~ + n + sz Fiz +1 PR PRI P RN 2N B I ST S 2NN NE PN £ + N 2~
S CJ.\jLJ.L_CCLl ja A\ VRN S S CIITTCT _Y\JMJ_ LA.J.;_)(_ALJJ.J.J.L._Y J.Jc\j(_zlll tJJ_J.UJ_ |y (_/Lk_jc C.Lk_jllk.
eern)) condition existing before age 18, DDA may accept an attestation

- either verbal or written. The attestation must confirm vyour condi-
tion began before age 18 and may be from someone who knows you or a
self-attestation verified by another person who knows yvou. The infor-
mation must be specific and reliable, and it cannot substitute for
documentation that could be obtained with reasonable diligence.

(2) Additional evidence of your eligible condition and the re-
sulting substantial limitations is still required.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0090 How long will it take to complete a determina-
tion of my eligibility? (1) DDA has ((£hErty)) up to 30 days from re-
ceipt of the final piece of requested documentation to make ((the)) a
determination of eligibility.

((#r)) (2) If DDA has received all requested documentation and

( (Fe—Fs—suffieient—+o)) can establish eligibility, DDA will ( (make—a
Aot crmat ot 2 Ao £ Tyt a T4 bcs o A mmn A sgman rgaad b s A S £ 14 ecslna s
A8 T [ S ) ) A N R A @ R U S N O A J_J_\jJ_L/J_J_J_ L._Y [y yswy [SAWE AW § _YULA WL T CCTIT 1T T I CTT A CJ..Lk_j.LLJ.LJ..L
£y)) provide written and verbal notice.
((#2r)) (3) If DDA ( (has—reeeived—att—recguesteddeocumentation—but
e L L o =il HP L S P, A B P N 13 a1 44+, NI T B B Aot A s
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gibitiEy) ) cannot establish eligibility, DDA will send written and
verbal notice of the reason for the ineligible decision.

((3¥)) (4) If DDA has insufficient information to determine you
eligible and has not received all of the requested documentation, DDA
may deny ((yeur)) eligibility after ((afmety)) 90 days from the date
of application. Rules governing reapplying for eligibility are in WAC
388-823-1080.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0100 What is the effective date of my eligibility

detemination? ( ( <l> T‘F 1-\1-\7\ J_C\_/CJ.VCJ uuff;.\_/; J.J.t .LJ.J.fUJ_lLL(_J.t.LUJ.J. t\J uu.b
staptiate—your—PbPA—eligibitity;—+the)) The effective date of your DDA
eligibility ((as—a—PPA—etiernt)) 1is the date ((ef—reeeipt—of)) DDA re-

ceives the final piece of documentation needed to make an eligibility
determination.

( (Z2—PbA—services—ecannotbeginbefore—theeffeetive date—of—your
BBA lim-:'lr\-:'l-:-l—\-y ))
SToTrTrTrCcy-

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0105 How will DDA notify me of the results of my el-
igibility determination? (1) DDA will ((semd—yew)) provide written

and verbal notification of the ((ffmat)) determination ((ef—yeur—edi

(2) If you are determined eligible, the written ((metiee)) noti-
fication will include:

(a) Your ((edtdgibitits)) eligible condition(s);

(b) The effective date of your eligibility;

(c) The expiration date or review date of your eligibility, if
applicable; and

(d) The name and phone number of your DDA primary contact.

(3) TIf you are determined not eligible, the written notification

will:
(a) Explain the decision;
(b) Explain your appeal rights to the decision; and
(c) Provide you with an administrative hearing request form.
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AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0115 If I am ((eligible—tobea—-elient—of)) enrolled
with DDA, will I receive DDA services? If ((PPA—determines—that—you

a¥ cligiblc to—be—a——etient—e¥f)) enrolled with DDA, your access to
services ((eas—a—PbPA—etient)) depends on ((yewr)) meeting eligibility
requirements for the ((speeifie)) service. ((PBPApaid—services—are—de

seribed—3n—WAC—388—-825—-057-)) Your eligibility for services 1is deter-
mined separately from your DDA enrollment.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0200 How do I show that I have intellectual disabil-

1ty as an eligible condition° ( (Far—order—to—Pbe—corsidered—For—etigd

a
1 a3 ot g PR 1 £ - a EEE + 1 DOMae TX7 T +» NDNOM_E
g \_AJ_(_A.\jLLUu_) tTC—C¥ T+

EoINEVE RN noo
coT T opCTC T To It CIT Do LTV T T o DOoTT J .

To be considered eligible with intellectual disability, vou must

have a diagnosis of intellectual disability or an equivalent diagno-
sis. This diagnosis must meet the following criteria:

(1) The condition must have onset before age 18;

(2) The diagnosis must be made by a licensed psychologist, a
Washington certified school psychologist, or other school psychologist
certified by the National Association of School Psychologists; and

(3) The diagnosis must be documented in an acceptable diagnostic

report.

AMENDATORY SECTION (Amending WSR 15-01-021, filed 12/5/14, effective
1/5/15)

WAC 388-823-0210 If I have intellectual disability, how do I

meet the definition of substantial limitations? ( (FE—vou—have—an—elt
PR N PPN Pl RN SN, [ I S, IR [ PP, S S B LN rdar  + £+ 1 Ao £
\jJ.LIJ. \_/UJ.J.\_AJ.L,J.UJ.L A J.llL.CJ.J.C\_/L.M(_AJ_ \_AJ_\_)(_A.LIJ.J.J.L__Y, 1T L\ S W s jawy 11T T 1T A\ 5 WP .

2 —bBeecumentatien)) To meet the definition of substantial limita-

tions for intellectual disability, vou must have documentation of an
adaptive skills test score of more than two standard deviations below
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the mean ((as—deseribed)) 1in accordance with ( (WAE—388—-823—0B7/40—and
o—att—of)) WAC 388-823-0740 and 388-823-0750.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0300 How do I show that I have cerebral palsy as an
eligible condition? (1) ((Ffm—erder—%oe)) To be considered ((fer—eligst
bitity—under—+the——econditieon—of)) eligible with cerebral palsy, you must
( (be—age—Ffour—or—eotder—and)) have a diagnosis ((by—a—3Fiecensed—physi—

eiarn)) of cerebral palsy or similar ((b¥rair)) cerebral damage which
causes ( (—eauadriptegia—hemiplegia—or—<diptegia)) full or partial limb

paralysis, with evidence of onset ((prier—te)) before age ((three))
18.

(2) DDA accepts a diagnosis from:

(a) A licensed physician; or

(b) A physician assistant or advanced registered nurse practi-
r (ARNP) associated with a neurological practice.

tione

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0310 If I have cerebral palsy, how do I meet the

definition of substantial limitations? ( (FF—youv—have—an—eligible—con

ditien—of—ecerebral—patsy—in—order—to)) To meet the definition of sub-
stantial limitations for cerebral palsy, you must demonstrate the need
for direct physical assistance, ( (pexr)) as defined in WAC

388-823-0760, with two or more of the following activities as a result
of your condition:

Toileting;

Bathing;

Eating;

Dressing;

Mobility; or

Communication.

oUW
—_—— — — — —

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0400 How do I show that I have epilepsy as an eligi-
ble condition? ( (Far—erder—te)) To be ((considered—Ffor—eligibility—un—
der—the——conditien——of)) eligible with epilepsy, you must ((kbe—age—Ffour
er—etder—and)) have a diagnosis of epilepsy or a neurological condi-
tion that produces seizures.

(1) You must show evidence that your epilepsy or seizure disorder

originated ( (prier—te)) before age ((eighteer)) 18 and is expected to
continue indefinitely.
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(2) The diagnosis must be made by a ((beard—eertified)) licensed
neurologist ((amg—ke Hpported—with—deoeumentation—o ectea } .
with—hetwrotlogical—testing)) .

(3) You must provide confirmation from ((yew®r)) a physician or

neurologist that your seizures are ((euvrrently—unrecontrolted—and—onge—

)) ongoing de-—

spite medical intervention.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0410 If I have epilepsy, how do I meet the defini-
tion of substantial limitations? ( (FF—you—have—an—eligible—econdition
of—epitepsy—in—-order—+te)) To meet the definition of substantial limi-
tations for epilepsy, vyou must have documentation of an adaptive
skills test score ((that—reflects—your daity—Ffunetioning)) of more
than two standard deviations below the mean ((as—deseribed—3in—WAE
388—823—-0740 ara—-subjeet—+to——at+ of)) in accordance with WAC
388-823-0740 and 388-823-0750.

AMENDATORY SECTION (Amending WSR 22-01-037, filed 12/6/21, effective
1/6/22)

WAC 388-823-0500 How do I show that I have autism as an eligible

condition? (1) To be considered ((fer—eligibilityunder—the—<conditien
of)) eligible with autism:

R o T - £ — 1
a TOCC TTITCS T Py (_A.\j [ SN W g L . A

= .
“B))) You must ((khawve—beern)) be diagnosed with:
(

(1) Autism spectrum disorder ((299-00—under—the—diagneostie—and
at At 0 a0~ manrnia—~ 1 £ e+ 1 A o rAor o £ £+ 1 A3+ 2 n AnYel Vi E\))- or
o COC 1o C I CTTT AT T T A TIT TTCTIT A\ B W W W J.u_), T T CTT AL C I OUTT \Uul.l \J[ V4

(ii) Autistic disorder ((299-08—under—the—diagrostic—and——Statis

. 1 1 - 14 i ¢ ] e i o :
FY—FR}))) before February 1, 2022;

) The condition must have originated before age 18; and

) You must have been diagnosed by:

) A ((boord—eertified)) licensed neurologist;

i

i

i) A ((board—eertified)) licensed psychiatrist;
ii) A licensed psychologist;

(iv) A licensed developmental and behavioral pediatrician; or

(v) ((Ar—advarnced—registered——mnurse—Ppractitioner—ARNP))) One of
the following professionals associated with an autism center, develop-
mental center, or center of excellence ((+))
((#)) (A) A licensed physician; ( (asseeiated—with—anr——autism

—~ 1 oo+ B S
oL CCTITrctTT oL CCTIrcTT—— O

Hh
5
5

1 eorvm
TOPMCTT
AVLS

A physician assistant; or
A naturopath.

)

) 3 3

) An ARNP;
)

)
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26022+)) The diagnosis must be documented in a diagnostic report.

AMENDATORY SECTION (Amending WSR 22-12-055, filed 5/26/22, effective
6/26/22)

WAC 388-823-0510 What constitutes substantial limitation due to
autism? ((HH)) To establish substantial limitation due to autistic
disorder ( (etagrosed—under—the—PSM—FIV—FR)) or autism spectrum disor-
der, you must have an adaptive skills test score more than two stand-
ard deviations below the mean ((as—deseribed—3n WAEC—388-823—0740—and
sulbFeet—teo—att—oFf)) 1n accordance with WAC 388-823-0740 and WAC
388-823-0750.

AMENDATORY SECTION (Amending WSR 24-01-119, filed 12/19/23, effective

1/19/24)

WAC 388-823-0600 How do I show that I have another neurological
or other condition similar to intellectual disability? (1) ((fr—exrder
£e)) To be considered for eligibility ((onder—the——ecategory—of)) with
another neurological or other condition similar to intellectual disa-
bility you must:

( (H)—Be—oage—four—or—eotder—andhave)) (a) Have a diagnosis ((by—=

Heensed—physieiarn)) of a neurological or chromosomal disorder that:
((#=)r)) (i) Originated before age 18;

((#Hr)) (ii) Is known by reputable authorities to cause intellec-
tual and adaptive ((skitdts)) skill deficits;

[ 10 ] SHS-5040.2



((#er)) (dii) Is expected to continue indefinitely without im-
provement;

((#e)) (iv) Is other than intellectual disability, autism, cere-
bral palsy, or epilepsy; and

((#e>)) J(v) Is not attributable to nor is itself a mental ill-

ness, or emotional, social, or behavior disorder; ((and
+E5—Has—resutted—in substantiatl functionat—Iimitationss)) or
(()) (b) Be receiving fee-for-service medically intensive

children ©program (MICP) services under ( (ehapter—382—551)) WAC

182-551-3000, and have been continuously eligible for DDA due solely

to your MICP ellglblllty since before August 13, 2018 ( (+—e=

(2) You must have been diagnosed by:

(a) A licensed physician;

(b) Geneticist; or

(c) One of the following professionals associated with a neuro-
logical clinic or genetic testing center:

(1) An ARNP; or

(1i) A physician assistant.

AMENDATORY SECTION (Amending WSR 24-01-119, filed 12/19/23, effective
1/19/24)

WAC 388-823-0610 If I have another neurological or other condi-
tion similar to intellectual disability, how do I meet the definition
of substantial functional limitations? (1) If you have an eligible
condition of another neurological or other condition similar to intel-
lectual disability, ((im—e¥rde¥r)) to meet the definition of substantial

functlonal limitations you must have ( (impairments—nboth intellecetu—

mant Ao + —
T A\ Sy | wy (&Y

n 11
T T

‘o r—Fer—impairment—in)) an adaptive skills test((+——=)) score of
more than two standard deviations Dbelow the mean ( (crder—WAE

’JQQ Q’)’) ﬁ’7/|ﬂ

ara—-subieet—+to—at+ of)) in accordance with WAC
388-823-0740 and WAC 388-823-0750.

(2) For ((the—mediecalty—dntensive—ehitdren's—program;)) WAC
388-823-0600(2) you do not need additional evidence of your substan-
tial functional limitations 1if your eligible condition is solely due
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to your eligibility and participation in the fee-for-service medically
intensive children program under chapter 182-551 WAC.

((+%+fFef—deve%epmeﬂ%a%—de}ayeT—e%%deﬂee—eé—s&bs%aﬁ%éa%—éﬁﬁe%&eﬁ-

= 1 1 3ma 4+ 4 2 P N I B 2N Ao S+ o n £ () r (1) r () hel T
o rritrcacroihs oSS OoCtumtCitcacTOIT—0OT Ty A o7 N 7o CTOw
(=) AV T RN PRV DNV~ 2N o £ +1h A T ovg n EV SIS CC NV doszal A
g T aorC—arratc=T cC—agtC—0O=T crrrcC—arra v OoC— O moTrc—COC v ETOP
.
4

DEVELOPMENTAL DELAY

NEW SECTION

WAC 388-823-0620 How do I show that I have a developmental delay
as an eligible condition? To be eligible with developmental delay,
you must be:

(1) Under the age of three and have one or more developmental de-
lays;

(2) Under the age of three and meet the ESIT eligibility require-
ments; or

(3) Under the age of 20 and have three or more developmental de-
lays.

NEW SECTION

WAC 388-823-0630 What evidence do I need of developmental de-
lays? (1) To qualify under developmental delay, DDA must receive evi-
dence showing a standard deviation of at least 1.5 or 25% or more of
the chronological age in at least one of the following developmental
areas:

) Fine or gross motor skills;

) Self-help/adaptive skills;

) Expressive or receptive communication, including American
nguage;

) Social/emotional skills; and

) Cognitive, academic, or problem-solving skills.

) The evidence of developmental delay must be:

) Measured using an age-appropriate diagnostic assessment; and

(b) Assessed within the past 18 months, except when written con-
firmation explains the previously measured delay remains valid.

(3) DDA accepts a written statement from a qualified professional
stating that vyour developmental delay prevents you from completing
testing.

(
(
(
Sign L
(
(
(
(
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(4) The assessment must be completed by one of the following pro-
fessionals qualified to assess the developmental areas outlined above:
Licensed physician or physician assistant;

Licensed psychologist or certified school psychologist;
Speech language pathologist;

Audiologist;

Licensed occupational therapist;

Licensed physical therapist;

ARNP or registered nurse;

Certified teacher;

Master's level social worker; or

Orientation and mobility specialist.

~

- DQ D O.Q O W

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0740 What evidence do I need of my adaptive skills
limitations? (1) ( (Bvidence—of——substantiat—Itimitations—of—adaptive

sz o o n 2 £ + 1 oot o alh~trn 1
O L8 HtOTTcito O1T—OTT A CIIc cC oS tTo OITTOWTY It

bte—betows)) For evi-
dence of adaptive skills limitations, DDA accepts a qgualifying score
from one of the following assessments completed in the past 36 months.

Assessment Qualifying Score
Vineland adaptive An adaptive behavior
behavior scales (VABS) composite score of 69 or
less
Scales of independent A broad independence
behavior - Revised (SIB- standard score of 69 or
R) less
Adaptive behavior An adaptive behavior
assessment system ((- composite score of 69 or
i less
1)) (ABAS)
Inventory for client and A broad independence
agency planning (ICAP) standard score of 69 or
less
Diagnostic adaptive A broad total adaptive
behavior scale (DABS) score of 69 or less
(a) ((Fests)) Assessments must be administered and scored by pro-
fessionals who have a background in individual assessment, human de-
velopment and behavior, ((amde)) tests and measurements, ((as—weltd—as
aa—anderstanding)) and knowledge of individuals with disabilities.
(b) ((Fests—must—be—administered—following—the dnstruvetions—Feor
the—speeifie—+test—used-s)) DDA will administer or arrange for the ad-

ministration of the ICAP only if results from one of the other accept-
able tests are not available within the past 36 months.
(c) ((Pepartment)) Authorized administration staff or ((desigree
contracted—with—bBbA)) contracted designee must administer the ICAP.
Al R + ~ 4+ 2
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((em)) (a) An unrelated mental illness or other psychiatric con-
dition occurring at any age; or

( (ethex)) (b) Another illness or injury occurring after age
((etghteen)) 18.

((#=r)) (3) If you are dually diagnosed with a qualifying condi-
tion and mental illness, other psychiatric condition, or other illness
or injury, you must provide acceptable documentation that your adap-
tive functioning ((impairment)), measured by an adaptive skills test,
would meet the requirements for DDA eligibility without the influence
of the mental illness, other psychiatric condition, or other illness
or injury.

(()y)) (a) "Acceptable documentation" means written reports or
statements that are directly related to ((Ehe—subieet—at—dsswe)) adap-
tive functioning, reasonable ((im—3Fight—ef—att)) considering the evi-

dence, and from a ((seuvree—of—appropriate—authority)) gqualified pro-

fessional. The determination of whether a document is acceptable is
made by DDA.

((#e¥)) (b)) If no documentation is provided or DDA determines
that the documentation is not acceptable DDA ((widtE)) may deny eligi-
bility. The determination ((ma¥y)) can be challenged through an admin-
istrative appeal.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0750 If I have more than one adaptive test score,
what criteria will DDA use to select the adaptive test for determining
eligibility? If you have more than one adaptive test score ((during
the—thirty—six)) from the 36 months ((prier—te—your)) before an eligi-
bility determination, DDA will accept the most recent assessment that
( (Eest——secore—obtained—eclosest—+to—+the date—-of —review—or—application

providing—dt—is—a—vatid——secore—and)) reflects adaptive functioning due

to your developmental disability.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0760 ( (What—evidenece)) How do I ((reed—te)) show my

need for direct physical assistance? (1) ((Fre)) To show vyvour need
for direct physical assistance, your impaired motor control must re-
quire ((with)) direct physical assistance to complete activities of

daily living ( (is—duwe—teo—your—impaired—meotor—econtrol—and—means)) re-—

sulting in:

(a) ((¥ew)) The need ((the—presenece—and)) for physical assistance
( (ef—another perseon—onadatty basis—+te—Pbe—-able)) to communicate ((ame
be—understeood—byany—other)) with another person on a daily basis.

(1) ((HE—you—ore—abte—teo—communicate—through)) Effective use of a
communication device ((yew—witd—Pbe)) 1is considered independent ((ir))
communication.

(i1) ( (Yeu—must—reguire—more)) More than ((‘setting—up'—oef—+the))

communication device set up is required.
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(b) ((¥ew)) The need for direct physical assistance ((frem—aneoth—
r—perseonr—eonr——a—daity—Pasis)) with toileting, bathing, eating, dress-
ing, or mobility on a daily basis.

(1) ((¥Yeoug—reguire—mere)) "Direct physical assistance”" means more
than ((“setting—up'—+the)) task set up ((te—erabdt yvou—to—perfeorm—the

1
%ask—éﬁdepeﬁéeﬁ%%y)) and support to physically transfer to the task

assistanree—with—mobitity)) "Mobility" means the ability to move from

place to place independently regardless of the use of mobility aides.

(2) Any of the following can be used as documentation of ( (yeur))
direct physical assistance needs:

(a) The comprehensive assessment reporting evaluation (CARE) tool
or other department assessments that measure direct assistance needs
in the areas specified above;

(b) Assessments and reports from educational or healthcare pro-
fessionals that ((are—euvrrent—and—econsistent—with vyour—eurrent—Ffune—
tiening)) describe direct assistance needs;

(c) In the absence of professional reports or assessments, DDA
may document its own observation of ((syewr)) direct assistance needs

( (eFronrg—with—reported)) and information xreported by ((famity—and—eth—
e¥s)) people familiar with you.

AMENDATORY SECTION (Amending WSR 05-12-130, filed 6/1/05, effective
7/2/05)

WAC 388-823-0910 What is the purpose of ICAP? The ( (purpose—of
£he)) ICAP ((is—teo—aSsess—youwr)) assesses adaptive skills in the
areas of motor ((skitds)), personal living ((skiddts)), social, ((=md))
communication ((skidds)), and community living ((skidtds)).

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0920 What sections of the ICAP does DDA or a con-
tracted designee ((contraected—withDDBA)) complete and score? (1) DDA
( (er—a—designree—contracted—with—PPA)) completes the adaptive behavior
portion of the ICAP.

(2) There 1is ((a—cemputer—generated)) an age-based broad inde-
pendence score of vyour adaptive skills in the areas of motor
((skitds)) personal living ((skiddts)), social, ((amd)) communication

((sk%%%s)): and community living ( (skilds—based—on—your—age)) .
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AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-0930 How does DDA ((er—a—designee—contracted—with

PPbA)) administer the ICAP? (1) DDA or a contracted designee ((eer—
tracted—with—PbA)) completes the adaptive section of the ICAP by in-
terv1ew1ng a qualified respondent who has ((L“uw“ yvour—Ffeor—at—least

respondent—for—vyour—eown—FCAPR)) an establlshed relatlonshlp with vou.

The gualified respondent must be someone who has interacted with vou
on a reqular basis for at least three months.
(2) DDA or a contracted designee ((eentracted—with—PbA)) will

choose the respondent and may interview more than one respondent to
ensure that information is complete and accurate.

(3) DDA or a contracted designee ((eertracted—with—PPA)) will ask

) demon-

current

( (your—to—demenstrate——Ssome—of—+he)) for a skills ((imn—erder
stration to evaluate ((wh&§—sk%%%S—ye&—afe—ab%e—%e—peféefm)

functioning.
+ 1 TCAP S £ # ~ A P tdentified and availab] ))
CIT - Fapw T - Qb/ULL\A J.J.L_ J.n_) W J A N WP N S VO LT 1T

(4) DDA cannot administer the ICAP when

(a) There is no respondent identified and available. You cannot
be the respondent for your own ICAP.

(b) There is a previous, valid ICAP or adaptive skills test score
from the past 36 months.

AMENDATORY SECTION (Amending WSR 24-01-119, filed 12/19/23, effective
1/19/24)

WAC 388-823-1005 When does my eligibility as a DDA client ex-
pire? (1) ((FH—vyouv—are—<determined—eligible before—age—three;—your—ei—
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are enrolled before vyour third birthday with developmental delavy(s),
vour eligibility expires on your fourth birthday.

(2) If vou are enrolled with developmental delays on or after
vour third birthday, vour eligibility expires on your 20th birthday.

(3) DDA will notify vou in writing at least six months before
vour eligibility expiration date.

(4) If your eligibility expires, vou must reapply to stay enrol-
led with DDA.

(5) DDA eligibility will expire and DDA paid services will stop
if DDA receives vour reapplication less than 60 days before the expi-
ration date and does not have sufficient time to make a determination.

(6) Eligibility will be reinstated if DDA determines vou are eli-
gible after an expiration date. You are reenrolled on the date a new
determination is made.

(7) Eligibility will expire if DDA is unable to locate vyou to
provide written notice of expiration.

(8) There is no appeal right to eligibility expiration.

AMENDATORY SECTION (Amending WSR 24-01-119, filed 12/19/23, effective
1/19/24)

WAC 388-823-1010 When will DDA review my eligibility to deter-
mine if I continue to meet the eligibility requirements for DDA? (1)
While DDA may review vyour eligibility at any time, DDA will review
your eligibility:

(a) ((FE—you—are)) At age 19 ( (ame+

+H)>—Yewr)) when the most recent eligibility determination was
completed before ((your—t6ethbirthday:——and)) age 16.

N ; s N A e
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P VN B BN At ol laoastaaal A4 opd ]S ))
[ J0 N N A N iy @ R |l LT C P S o C O \_AJ.\_)(_/LLIJ.J.J.L__Y .

(b) ((Fe—you—are)) At age 19 ((ame——=are)) when determined eligi-

ble with another neurological or other condition similar to intellec-
tual disability and ((have—used)) academic delays were used as evi-

dence of ((yew¥r)) substantial functional limitations.

(c) Before authorization of any DDA-paid service 1f ((yew——are))
one 1is not currently receiving paid services and ((yewr)) the most
((egrrent)) recent eligibility determination was ((made)) before June
1, 2005.

(d) If the evidence used to make the most recent eligibility de-
termination is insufficient, contains an error, or appears fraudulent.

(e) If new information becomes available that does not support
( (yewr)) the current eligibility determination.

((#e¥)) (£f) If you ((were)) are determined eligible due solely to
( (your—etigibitity—Feor)) enrollment in the fee-for-service (FFS) medi-
cally intensive children's program (MICP) ( (serviees—and—you—a¥e)) but
you are no longer eligible for FFS MICP services.

(2) DDA will notify vou in writing at least six months before
vour eligibility rev1ew date

miﬁe—yeﬁ—afe—e&égib%e—daf}ﬁq)) (3) When a rev1ew(( Soh—w it eemtraat
ye¥r—)) occurs and there is insufficient information to determine your
eligibility, DDA can disenroll you:
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(a) On your 20th birthday if ((the—review—isbecaugse—youv—are)) it
is an age 19 review; or

(b) 90 days after ((PPA—reguests)) the information is requested,
if the review is because:

(1) ((¥Yeou—hove—regugested—=)) A paid service is requested;

(11) The evidence used to make the most recent eligibility deter-
mination is insufficient, contains an error, or appears fraudulent;

(iii) New information is available that does not support ( (yeuwr))
the current eligibility determination; or

((H++>r)) (iv) You are no longer eligible for FFS MICP services
under chapter 182-551 WAC.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-1060 How ((witX)) does DDA notify me of its deci-

sion? DDA will notify you and your legal representative or ((erne))
other responsible ((party)) parties - verbally and in writing = of
((+£s)) a determination of eligibility, ineligibility, or expiration

of eligibility per WAC 388-825-100.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-1070 What are my appeal rights ((te—a—department—de-
e1sieﬁ—tha%—;—am—ﬁet—eiigible—te—be—a—e&&eﬁt—ef)) 1f found DDA ineli-

found DDA 1nellq1ble due to not meeting regquirements under thlS chap-
ter, vyour appeal rights are limited to those described in WAC
388-825-120 through 388-825-165.

AMENDATORY SECTION (Amending WSR 14-12-046, filed 5/29/14, effective
7/1/14)

WAC 388-823-1080 If found DDA ((deeides—that I do not—meet—the
requirements—for—eligibility)) ineligible, can I reapply ((for—another
deeisien))? If DDA decides that you do not meet the requirements for
eligibility, ((as—defined—dn—this—ehapters)) DDA will ((ewdy)) accept
a new application if:

(1) ((¥Your—edigibitity)) Eligibility was terminated because DDA
could not locate you and you have ((subseguentlty)) since contacted
DDA;

(2) ((¥Your—edigibility)) Eligibility was terminated because you
( (Fost—resideney—dn—the——state—of)) were not a Washington ((and—yex))
state resident but have since reestablished residency;
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(3) DDA eligibility reguirements have changed since your most re-
cent eligibility determination;

(4) ((¥er—have)) There is additional or new diagnostic or rele-
vant testing information ((retevant—to—the determination)) that DDA
did not previously review ((feor—theprevious—determination—-of—eligt
bititsy)). DDA will accept an adaptive skills test result as new infor-
mation if it reflects adaptive functioning due to vour developmental

disability.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 388-823-0720 What evidence do I need of my FSIQ?

WAC 388-823-0730 If I have more than one FSIQ score,
what criteria will DDA use to select
the FSIQ for determining eligibility?

WAC 388-823-0770 What evidence do I need of
developmental delays?
WAC 388-823-0940 What happens if DDA or a designee

contracted with DDA cannot identify a
qualified respondent?

WAC 388-823-1000 Once I become an eligible DDA client,
is there a time limit to my
eligibility?

WAC 388-823-1030 How will I know that my eligibility is
expiring or is due for review?

WAC 388-823-1090 If T am already eligible, how do these
new rules affect me?

WAC 388-823-1100 How do I complain to DDA about my

services or treatment?
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